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Disability Advocacy Program Celebrates 35 Years
For the last 35 years, the Disability
Advocacy Program (DAP) has been
fighting to help some of the most vulnerable disabled New Yorkers get access to federal benefits such as Supplemental Security Income (SSI) and
Social Security Disability (SSD). As
we know all too well, often applications for SSI or SSD are denied or discontinued due to lack of medical evidence or other complications. DAP
lawyers and paralegals help applicants
navigate the complex process of obtaining federal benefits and assist them
in the appeal process, including gathering medical evidence, working with
hospitals and doctor’s offices to track
down medical records, and representing claimants at their hearings.
At a recent press conference in Albany, lawmakers and advocates from
across the state gathered at the Capitol

to call on the New York State Legislature to maintain funding to the vital
statewide program, which by helping
New Yorkers with disabilities access
federal benefits, saves New York State
taxpayers tens of millions in the process. Last year, DAP was funded at
$8.26 million, $5.26 million from the
Executive budget, and $3 million from
the Legislature.
However, participating service providers have reported that they are unable
to meet the demand for services in
their areas, turning away thousands of
applicants who need help – almost one
person for every individual they are
able to assist. This year, program advocates were seeking additional funding from the Legislature to help meet
the strong demand. Funding was
maintained at last year’s level.
(Continued on page 2)
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Disability Advocacy Program Celebrates 35 Years - Continued
(Continued from page 1)

According to Assembly Health Committee Chair
Richard N. Gottfried, the original sponsor of the 1983
DAP legislation, “DAP has made a real difference in
the lives of disabled New Yorkers for 35 years. It
helps disabled New Yorkers access the steady sources
of income they are legally entitled to, and generates
$2 in state and local savings and federal payments for
every $1 we spend. DAP is a tremendously successful
program, and I’m delighted the Legislature has been
able to support it and look forward to continuing to
do so.”
Over the course of the past 35 years, a number of
DAP advocates have come and gone. But a surprisingly large number of advocates have stayed anywhere from 10-35 years! Members of the three decade club include Mary Withington of LASNNY in
Saratoga; Clyde Card of Chautauqua County Legal
Services; Veronica Nemec and Peter Racette of
LASNNY in Plattsburgh; Kate Callery, Louise Tarantino, and Angela Hale of the Empire Justice Center;
Betty Heaton of Manhattan Legal Services; and Jane
Aoyama Martin of LSNYC.
A large group of advocates are part of our two decade team, including Kim Helmintoller of LASNNY
in Amsterdam; Julie Casner of LASNNY in Saratoga;
Connie Wiggins and Doris Cortes of the Empire Justice Center; Candy Merritt of LASNNY in Canton;
Jim Denson, Andrea Sasala, and Giovanna Ferdenzi

of Nassau Suffolk Law Services; Ann Biddle of the
Urban Justice Center; Tanya Douglas, Delci Garcia,
and William Kaplan of Manhattan Legal Services;
Guilene Cherenfant, Nelson Mar, and Peggy Earisman of LSNYC; Jack Vega of Rockland Legal Aid
Society; Barry Holden of LASMNY; and Mary Grace
Ferone of Legal Services of the Hudson Valley.
Our rookie one decade plus squad include Emilia
Sicilia of the Urban Justice Center; Diane Campbell
and Ellen Heidrick of LAWNY; Diane McClernon of
Nassau Suffolk Law Services; Andrew Alter and
Marian Henry of Legal Services of the Hudson Valley; Erik Schryver of LSNYC; and Dan Pepitone of
Manhattan Legal Services.
We are happy to do another edition of our DAP Honor Roll in our next issue, so please let us know if we
have missed anyone. Congratulations to all of you.
And to the newer DAP advocates, keep at it so you
can join this prestigious list in years to come.
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April is National Social Security Month
In addition to April’s showers being harbingers of
Spring and May’s flowers, April is also National
Social Security Month. This year, during National
Social Security Month, SSA will focus on the online
services it provides that help put all of us in control
— with secure access to Social Security information
anytime, anywhere. According to the agency, National Social Security Month is a great time to create
a my Social Security account at ssa.gov/
mysocialsecurity, and learn how to:







Request a replacement Social Security card
Set up or change direct deposit
Get a proof of income letter
Change your address, if you get benefits
Check the status of your Social Security
application
 Get a Social Security 1099 form (SSA-1099)
For more than 80 years, Social Security has helped
secure today and tomorrow with information, tools,
and resources to meet changing needs and lifestyles.
The agency is making a push to encourage more people to access more information and do more online.
See links below to numerous activities that can be
done at Social Security’s website.


Need to check the status of your pending Social
Security application? All you need to do is sign
up for a my Social Security account! See everything you can do with a my Social Security
account: http://ow.ly/ugez30nS2IR
#NationalSocialSecurityMonth



Want to sign up for direct deposit with Social
Security? Need to change your direct deposit
information? You can do it all with your personal my Social Security account! Learn more now:
http://ow.ly/iAvl30nS2Mm
#NationalSocialSecurityMonth



Receiving benefits and need to update your current address? Update your address online with
your personal #mysocialsecurityaccount:
http://ow.ly/DHxa30nS2Ss
#NationalSocialSecurityMonth



You can request a #SocialSecurity replacement
card online with your personal my Social Security account? Sign up today: http://ow.ly/
efdO30nS2UU #NationalSocialSecurityMonth



If you need to provide proof of benefits, it is simple. Get a benefit verification letter online with
your #mySocialSecurity account: http://ow.ly/
j8g530nS32M #NationalSocialSecurityMonth



Get a copy of your #SocialSecurity 1099 (SSA1099) tax form with your personal
#mySocialSecurity account: http://ow.ly/
uglJ30nS3bX #NationalSocialSecurityMonth



How secure is your financial future? Get the
planning tools you need from Social Security:
http://ow.ly/fySY30nS2La
#NationalSocialSecurityMonth



Do you plan to retire on your own terms? Get
your plan started with Social Security’s free
online tools: http://ow.ly/fySY30nS2La
#NationalSocialSecurityMonth

In addition, SSA strongly encourages people to check
wage earning activity online. This is particularly important since after 2017, SSA no longer sends out
annual earnings statements. According to a recent
NY Times article, a new report says millions of wage
earners have never looked at their online statements.
In addition to helping wage earners plan for retirement, regular review of the earnings statements could
help curtail identity fraud.
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OHO Implements CSUs
Offices of Hearing
Operations (OHOs)
across the county
are implementing
Centralized Scheduling Units (CSUs).
A CSU is a group of
OHO hearing scheduling staff located
together (typically in
a hearing office, but sometimes in a regional or other
office) to coordinate hearing scheduling for many
hearing offices located near each other (a scheduling
region). Instead of getting phone calls from OHO
staff to schedule cases, representatives will now have
to submit their availability to the CSUs by email and
will need to regularly update their schedules. See
SSA’s Rules of Conduct and Standards of Responsibility for Representatives. 20 C.F.R. §§ 404.1740(b)
(3)(iii) & 416.1540(b)(3)(iii) (“When requested, provide us, in a manner we specify, potential dates and
times that the representative will be available for a
hearing. We will inform the representative how many
potential dates and times we require to coordinate the
hearing schedule.”) See also HALLEX I-2-3-10.
SSA’s goal is have at least one CSU in every region.
The current list of units includes:
Region 1 (one CSU): Manchester and Portland
Region 2 (one CSU, two more in rollout): San
Juan and Ponce; Buffalo, Rochester, Syracuse,
and possibly Albany (rollout); New York metropolitan area including Jersey City (rollout)
Region 3 (one CSU): Roanoke and Norfolk
Region 4 (two CSU): Tampa and St. Petersburg,
while another handles Birmingham, Florence,
and Montgomery
Region 5 (one CSU, second in rollout): Oak
Park, Detroit, Livonia, Indianapolis, Flint,
Grand Rapids, Mt. Pleasant, and Lansing;
Chicago, Evanston, Oak Brook, Orland
Park, and Valparaiso (rollout)

Region 6 (one CSU): Tulsa and Oklahoma City
Region 7 (one CSU): single CSU for all hearing
offices (Region 7 was the pilot, using a CSU
for several years now)
Region 8 (one CSU): Colorado Springs and Denver
Region 9 (one CSU): Phoenix, Phoenix North,
Tucson, Oakland, San Francisco, San Jose, and
San Rafael
Region 10 (one CSU): Portland and Eugene
Advocates have been discussing the roll out of the
CSUs in Region 2 with office of the Regional Chief
ALJ. As indicated above, the Region 2 CSU will be
divided by geographic areas, although in the future
New York State may have one single CSU. It is anticipated that by the end of the Fiscal Year there will
be one “upstate” CSU for Buffalo, Rochester, Syracuse, and Albany. Currently, Buffalo, Rochester, and
Syracuse each have their own email mailboxes and
have been requesting schedules for a while. Apparently, Albany, Long Island, and White Plains are not
yet using centralized scheduling. The NYC region
CSU is being rolled out, and will include Jersey City.
Advocates should check to see if their local OHOs
currently have emails set up to accept representative
schedules. Advocates can submit availability individually or with a practice group or unit in one pdf document, broken out into sections for each representative
in the unit. The availability should go as far into the
future as possible. An updated version should be
emailed whenever there is a change in availability.
Representatives can and should identify particular
scheduling needs. For example, an office could ask
the CSU for these restriction: “For each representative, at most six hearings per month and no more than
two hearings per week” or “No hearings before 10:00
due to child care needs.” Whether or not these requests will be followed may depend in part on how
many cases representatives have and if the requests
would have a negative impact on the CSU’s ability to
(Continued on page 5)
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OHO Implements CSUs - Continued
(Continued from page 4)

schedule hearings. According to the Regional Chief
ALJ’s Office, the NYC CSU plans to schedule hearings for each representative at only one OHO a day;
in other words, it will not schedule an advocate in
multiple OHOs in one day. Advocates are continuing
to work with the Regional Chief’s office. Please send
Michelle Spadafore (mspadafore@gmail.com) your
suggested scheduling restrictions to help determine
which types of restrictions can be built into the CSU
roll out.
Once the CSU or current scheduler has assigned the
hearing, the representative will have one-two days to
request the date be changed. ALJs have been increasingly inflexible about rescheduling dates even where
there is a conflict, so it is important to identify conflicts while the case is still with the scheduler. Advocates should check ERE case lists daily to identify
any hearings that have just been scheduled and pose a
conflict. Contact the scheduler ASAP to request the
hearing be rescheduled before the hearing notice is
sent out. Rescheduling should be liberally allowed
during this window. If the hearing is postponed by
the ALJ, the case will go back to CSU for rescheduling.
It appears that National Hearing Centers (NHCs) are
not part of any CSU. And at this point, if cases are
transferred to OHOs in other regions, there is no way
for other regions to see a representative’s availability.
Other OHOs can see if a representative already has a
hearing scheduled, but not the representative’s availa-

bility requests. It is not clear which, if any, of the
NHCs are using an email address for scheduling. The
Regional Chief’s Office has indicated that once the
NYS emails are up and running, the local CSUs
should exchange representative availability with the
NHCs and other OHOs to which cases have been
sent.
Thanks to Michelle Spadafore of NYLAG for summarizing these changes and for her continued advocacy with the Regional Chief’s office on issues involving the roll-out.
For more on these CSU changes, please consider attending an upcoming CLE at 10:00 a.m. – 12:00 on
May 5, 2019, at LSNYC. Attorney David Camp of
Indiana, who has been instrumental in working with
SSA on CSU roll-outs in Regions 7 and 9, will give a
presentation on CSUs. He will be joined by Regional
Chief ALJ Aaron Morgan and Elizabeth Wohlgemuth, Quality Review Officer for the Office of the
Regional Chief ALJ. For details and to register, visit:
Live Classroom Training https://
www.learningcenter.legalservicesnyc.org/trainingview?t_id=3079.
Webinar https://register.gotowebinar.com/
register/9046859037369166339
Attendees will need a Justice Center Learning Account in order to register and receive CLE Credits.

Contact Us!
Advocates can contact the DAP Support attorneys at:
Louise Tarantino: (800) 635-0355, (518) 462-6831, ltarantino@empirejustice.org
Kate Callery: (800) 724-0490, (585) 295-5727, kcallery@empirejustice.org
Ann Biddle: (347) 592-2214, abiddle@lsnyc.org
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SSA Publishes Annual Waterfall Chart
Table 3.21—”Fiscal Year 2018 Disability Decision Data*

* Includes Title II, Title XVI, and concurrent initial disability determinations and appeals decisions issued in FY 2018,
regardless of the year in which the initial claim was filed, and regardless of whether the claimant ever received benefits
(in a small number of cases with a favorable disability decision benefits are subsequently denied because the claimant
does not meet other eligibility requirements.) Does not include claims where an eligibility determination was reached
without a determination of disability. If a determination or appeals decision was made on Title II and Title XVI claims
for the same person, the results area treated as one concurrent decision.

Prepared by: SSA, ODPMI (Office of Disability Program Management Information)
Date Prepared: January 15, 2019
Data Sources:
1. Initial and Reconsideration Data: SSA State Agency Operations Report
1

About 22% of initial level denials are issued in States that use the Disability Prototype process, which eliminates the
reconsideration step of the appeals process. The first level of appeal for these cases is a hearing before an Administrative
Law Judge.
2
Federal Court data includes appeals of Continuing Disability Reviews.
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REGULATIONS
SSA Issues Lucia SSR
The Social Security Administration (SSA) has issued
Social Security Ruling (SSR) 19-1p addressing Lucia
issues in cases pending at the Appeals Council. Advocates will recall that last year, the Supreme Court
found the appointment of SEC Administrative Law
Judges (ALJs) was unconstitutional under the Appointments Clause of the U.S. Constitution. Lucia v.
Securities and Exchange Commission, 138 S.Ct.
2044 (2018). For more on the implications of the
decision on the constitutionality of SSA ALJ
appointments, and the aftermath of Lucia, see the
July 2018 edition of this newsletter.
In SSR 19-2p, SSA explains how the Appeals Council will adjudicate pending cases in which timely
challenges to the validity of the ALJ’s appointment
have been raised. According to the SSR, when the
Appeals Council grants review on a Lucia challenge,
it will conduct a new and independent review of the
claims file and either (1) remand the case to a different ALJ (other than the ALJ who issued the decision
under review), or (2) issue a new decision about the
claim covering the period before the date of the
ALJ’s decision.
Does this mean some claimants will get a second bite
at the apple, so to speak? Perhaps, but with several
caveats. First, Lucia challenges only apply to decisions issued prior to the date all SSA were reappointed on July 16, 2018. Query whether the SSR should
also apply to cases in which the hearings were held
prior to the date, even if the decision was issued after? This may be an issue that will need to be resolved in litigation.
Second, according to SSA, the SSR only applies to
timely Appointments Clause challenges. Does that
preclude cases in which a timely initial request for
review was filed, but the Lucia claim was raised later
or is just raised now? Again, this issue may need to
be resolved with litigation.

Should advocates now raise Lucia claims in any
pending cases in which the hearings were held prior
to July 16, 2018? As always, any decision should be
made in light of the merits of the individual claim
and based on the wishes of the claimant. It is unclear
if the Appeals Council has begun remanding claims
under the SSR.
What about cases in which Lucia challenges were
either not raised or addressed at the Appeals Council
and are now in U.S. District Court? A number of
decisions have been issued in which the courts have
dismissed the claims as not timely raised. In other
words, the plaintiff’s claim was forfeited for failure
to exhaust administrative remedies. But at least few
recent cases have recognized the futility of raising
the issue before the agency. The courts have remanded the claims to SSA with instructions for new
hearings before properly appointed ALJs. See, e.g.,
Bizarre v. Berryhill, --- F.Supp.3d ----, 2019 WL
1014194 (M.D. Pa. March 4, 2019).
Please keep us informed on any Lucia decisions from
the Appeals Council or U.S. District Court. And
thanks to NOSSCR for its helpful review of the SSR.
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SSA Proposes Grid Rule Changes
The Social Security Administration (SSA) has proposed removing the ability to communicate in English as an education category. The proposal would
eliminate the provisions of Medical-Vocational
Guidelines (the “grids”) Rules 201.17 and 202.09,
which provide for findings of disability for claimants
aged 45-49 limited to sedentary work and aged 50-54
limited to light work who are unable to communicate
in English. According to the Notice of Proposed
Rulemaking (NPRM) issued February 1, 2019, “since
we adopted these rules, the U.S. workforce has become more linguistically diverse and work opportunities have expanded for individuals who lack English
proficiency.” 84 Fed. Reg. 1006 (February 1, 2019),
Docket No. SSA-2017-0046.

current rules treat English proficiency as a relevant
vocational factor even when claimants live in countries outside the U.S. or in U.S. territories where English is not the dominant language. By SSA’s own
admission, however, the number of people who collect benefits under these rules in Puerto Rico or countries with totalization agreements is relatively small.
And eliminating the rule will undoubtedly require
vocational testimony in more cases, decreasing rather
than increasing efficiency.
The comment period closed on April 2, 2019. Two
hundred and thirteen comments were submitted, and
must be considered by SSA before its issues final regulations.

The Empire Justice Center and a number of other advocacy groups submitted comments opposing these
proposed changes. Among the objections raised were
challenges to the data upon which SSA relied. SSA
also claims the changes are necessary because the

Final Regulation Limits Rep Payees
On April 13, 2018,
the President signed
the Strengthening
Protections for Social
Security Beneficiaries Act of 2018 into
law. This law, in
part, codifies preexisting SSA regulations to conduct background checks
on prospective representative payees, and prohibit
certain felons from becoming representative payees.
Additionally, this law requires background checks to
be done on all representative payees at least every
five years. Now, SSA has released a final regulation
on “Prohibiting Persons with Certain Criminal Convictions from Serving as Representative Payees.” 84
Fed. Reg. 4323 (Feb. 15, 2019).

assault, first degree homicide, robbery, fraud to obtain access to government assistance, fraud by
scheme, theft of government funds or property, abuse
or neglect, forgery, and identity theft or identity
fraud.

The ban applies only to certain felonies: human trafficking, false imprisonment, kidnapping, rape and

Thanks to Albany Law School student Alexandrea
Nuwer for summarizing this regulation.

There are some exceptions to this ban, however. An
applicant who is a custodial parent of a minor child
beneficiary; a custodial parent of a child beneficiary
who became disabled before 22, but still receives
benefits; custodial court appointed guardian; a parent
who was a representative payee for a minor who
turned 18, but still receives benefits; or an applicant
who received a Presidential or gubernatorial pardon,
is not prohibited from being a representative payee.
This is not a significant change from previous policy,
except for continuing background checks.
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Rules Governing VA Appeals Finalized
The Department of Veterans Affairs (VA) has made final its proposed “VA Claims
and Appeals Modernization” rules, which amend the claims adjudication, appeals,
and Rules of Practice of the Board of Veterans’ Appeals (Board) regulations. In
addition, this rule revises the VA’s regulations with respect to accreditation of attorneys, agents, and Veterans Service Organization (VSO) representatives; the
standards of conduct for persons practicing before the VA; and the rules governing
fees for representation. 84 Fed. Reg. 138 (Jan. 18, 2019).
This rulemaking implements the Veterans Appeals Improvement and Modernization Act of 2017 (AMA), which amended the procedures applicable to administrative review and appeal of VA decisions on claims for benefits, creating a new, modernized review system. The
VA amends its regulations applicable to all claims processed under the new review system, which generally
applies where an initial VA decision on a claim is provided on or after the effective date or where a claimant has
elected to opt into the new review system under established procedures.
The final rules went into effect February 19, 2019.

SSA Explains Access to Substance Abuse Records
Earlier this year, the Social Security Administration
(SSA) issued Emergency Message EM-19008 : SSA
-827 and Substance Abuse Records. This EM provides guidance on procedures to follow if a medical
provider declines to share substance abuse treatment
records for a claimant or a beneficiary despite a proper electronic or paper request for records utilizing the
SSA-827 form.
Apparently, some medical providers have refused to
release “certain mental health and/or substance use
disorder patient records” to SSA based upon their
contention that the SSA-827 submitted to the provider “does not comply with the requirements of 42
C.F.R. Part 2.” Some providers have also redacted
those portions of records that address mental health
and substance use disorder issues.
In response, SSA solicited a letter from the Substance Abuse and Mental Health Services Administration (at HHS) (SAMHSA) advising:

...that providers may rely on an otherwise
valid SSA-827 form to disclose records
protected by 42 C.F.R. Part 2 to SSA,
without concern that SAMHSA will initiate, recommend, or support enforcement
action against providers for such disclosures.
Thanks to Jim Murphy of LSCNY for bringing this
issue to our attention.
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COURT DECISIONS
SCOTUS Rules on Vocational Testimony
The Supreme Court has decided Biestek v. Berryhill,
which considered how vocational expert (VE) testimony is evaluated under the substantial evidence
standard in disability appeals. The question presented
in Biestek was whether a VE’s testimony can constitute substantial evidence when, upon the claimant’s
request, the expert fails to provide the underlying data
on which the testimony is premised. The Supreme
Court granted certiorari to resolve a conflict between
federal appeals courts. The Seventh Circuit had held
that a VE’s testimony could not constitute substantial
evidence if the VE had declined the claimant’s request to provide supporting data. A number of other
circuits, including the Second Circuit, had declined to
adopt this rule.
In a disability hearing, a VE is often required to testify about the availability of work in the national economy the claimant can perform. In Biestek’s case, the
VE testified to the existence of such jobs; Biestek’s
representative asked the VE the source of her numbers. The VE mentioned her own individual labor
market surveys, but said that she wanted to keep the
surveys confidential. When Biestek’s representative
suggested redacting the names on the surveys, the
Administrative Law Judge stepped in and said he
would not require the VE to produce the files. The
Court of Appeals for the Sixth Circuit eventually affirmed the ALJ.
In a 6-3 decision, the Supreme Court declined to
adopt a categorical rule that the VE’s supporting data
must be provided in order for the testimony to constitute substantial evidence. Justice Kagan delivered the
opinion of the Court, joined by Chief Justice Roberts,
and Justices, Thomas, Breyer, Alito, and Kavanaugh.
The Court gave the hypothetical example of a wellcredentialed expert who is able to explain how she
arrived at her conclusions through a well-accepted
methodology and is able to answer all questions
clearly and cogently; according to the Court, such a

person’s testimony could still constitute substantial
evidence despite the failure to turn over supporting
data. The Court did acknowledge, however, that in
some cases it may be possible for an adverse inference to be drawn against a VE who refuses to provide
supporting data where the ALJ has no other reason to
trust the expert, or the testimony seems iffy on its
face. As the Court stated, “[i]n some cases, the refusal to disclose data, considered along with other
shortcomings, will prevent a court from finding that
‘a reasonable mind’ could accept the expert’s testimony.”
Justice Sotomayor filed a dissenting opinion, and Justice Gorsuch filed a separate dissent joined by Justice
Ginsburg. Justice Sotomayor believed the substantial
evidence standard was not met in Biestek’s case. But
she agreed there could be some circumstances where
failure to turn over supporting data could be justified,
such as if it were overly burdensome.
Justice Gorsuch’s dissent made the point that prior
cases have held that an expert who supplies only conclusory assertions fails the substantial evidence standard. Justice Gorsuch would have held that it is not
reasonable for a factfinder to rely on the testimony of
an expert who “(a) claims to possess evidence on the
dispositive legal question that can be found nowhere
else in the record, but (b) offers only a conclusion
about its contents, and (c) refuses to supply the evidence when requested without showing that it can’t
readily be made available.”
While it is not yet fully known how this decision will
affect disability practice in the Second Circuit, it is
worth considering doing more rigorous crossexamination regarding a VE’s supporting data. The
Second Circuit in Brault v. Comm’r of Social Security, 683 F.3d 443 (2d Cir. 2012) was quite emphatic
that a VE did not need to turn over supporting data.
(Continued on page 11)
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Second Circuit Remands Because of DOT Conflict
In another recent decision concerning vocational testimony, the Court of Appeals for the Second Circuit
chastised the Administrative Law Judge (ALJ) for
failing to resolve an apparent conflict between the
testimony of the vocational expert (VE) and the Dictionary of Occupational Titles (DOT). Lockwood v.
Comm’r of Social Security Administration, 914 F.3d
87 (2d Cir. 2019).
Mr. Lockwood had argued the ALJ erred in relying
on the VE’s testimony as to jobs he could perform.
The ALJ had found Mr. Lockwood suffered from an
impairment that required him to avoid all overhead
reaching tasks. Yet according to the DOT, the three
jobs to which the VE testified all required frequent or
occasional reaching. The court agreed with Mr.
Lockwood’s argument that Social Security Ruling
(SSR) 00-4p required the ALJ to probe this apparent
conflict.

has an affirmative responsibility to inquire about any
possible or apparent conflicts. The court ruled the
ALJ had not met this burden simply by asking the
VE if her opinion was consistent with the DOT. As a
result, the court found that the VE’s testimony cannot
represent substantial evidence that Mr. Lockwood
could perform work in the national economy. It remanded the claim for the ALJ to conduct the requisite inquiry.
More fodder for VE cross-examination?

The court rejected the Commissioner’s argument that
there was no conflict between the VE’s testimony
and the DOT because a job requiring reaching does
not necessarily require overhead reaching. The court
did not want to “guess” what the three jobs identified
actually required. Rather, it held the Commissioner

SCOTUS Rules on Vocational Testimony- Continued
(Continued from page 10)

The Supreme Court, however, seemed more open to
the possibility that failure to turn over such data
could cause the testimony to fail the substantial evidence test when combined with other shortcomings.
As Justice Gorsuch’s dissent states, “If my understanding of the Court’s opinion is correct, the good
news is that the Court remains open to the possibility
that in realworld cases like Mr. Biestek’s, lower
courts may—and even should—find the substantial
evidence test unmet. The bad news is that we must
wait to find out, leaving many people and courts in
limbo in the meantime.”

Going forward, especially in cases where the VE’s
conclusions seem questionable, asking for the supporting data could be a wise cross-examination strategy. It may be also advisable to attack the reliability of
the labor market surveys at issue. This can include
asking whether the surveys fully match the job description in the Dictionary of Occupational Titles,
how many employers were actually surveyed, and
what was done to ensure statistical reliability and validity. And it may be helpful to ask whether the surveys were peer-reviewed or whether others have
reached similar conclusions.
Thanks to Andrew Spink of LawNY in Geneva for
his helpful summary of Biestek.
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The Treating Physician Rule Lives
Who says the Treating Physician Rule is dead? Although
it may be on life support, the
rule still governs claims filed
prior to March 27, 2017.
Advocates should be aware
by now that the Social Security Administration’s
(SSA’s) treating physician regulations have been superseded by new evaluation of opinion evidence regulations, applicable to claims filed on or after March
27, 2017. See the January 2017 edition of this newsletter for more on the new regulations. But the courts
are still reviewing claims filed before March 27,
2017, under the old regulations, and perhaps more
importantly, under the judicially created “treating
physician rule.” We previously reported on recent
Second Circuit cases relying on the rule in the January 2019 and July 2018 editions of the newsletter.

In Bryne v. Berryhill, 752 F. App’x 96 (2d Cir. 2019)
(per curiam), the Court of Appeals remanded because
the ALJ’s conclusory reasons for rejecting the opinions of the treating physician did not appear to provide a basis for declining to give the opinions controlling weight. The ALJ did not consider the correct
factors or provide “good reasons” for assigning “less
weight” to the treating physician’s opinions. The
ALJ had rejected the opinions as “unsupported by
diagnostic testing” and because of perceived conflicts
with treatment notes. But the ALJ failed to explain
why the diagnostic tests cited by the physician were
insufficient to support his conclusions. Nor did the
court find the physician’s acknowledgement that
physical therapy had been “helpful” inconsistent with
his treatment notes.
Thanks to Chris Bowes for continuing to breathe life
into the Treating Physician Rule.

District Court Remands for Calculation
And the Treating Physician Rule is still alive in U.S.
District Court. Magistrate Judge Jonathan Feldman of
the Western District of New York remanded a claim
under the rule for calculation of benefits. Fountaine
v. Comm’r of Social Security, 18-cv-6033-JWF, 2019
WL 1428522 (W.D.N.Y. March 29, 2019).

ing “limited weight” to the only medical opinion of
record from a treating source allegedly based on lack
of treatment notes and “objective clinical findings.”
He found these were not good reasons for declining
to accord the treating psychologist’s opinion controlling weight under the regulations.

Magistrate Feldman described this appeal as presenting:

The ALJ found the plaintiff should be able to maintain work because she was able to participate in
therapy while attending outpatient services, but
Magistrate Feldman noted it was not true the plaintiff was regularly able to attend therapy. Nor would
attendance at therapy mean she could cope with a
full-time job. He also criticized the ALJ’s reliance
on a single comment that the plaintiff felt “happy”
or experienced some improvement as “an alarming
misunderstanding of mental illness.” Magistrate
Feldman cited several cases emphasizing the cyclical nature of mental illness. He also faulted the ALJ
for assigning too much weight to the consultative
examiner, noting the limited value of a one-time
examination in this case of disabling mental illness.

…a troubling administrative determination
involving an applicant who undeniably
suffers from disabling mental illness. The
deferential standard of review that this
Court is required to apply in this proceeding does not require it to turn a blind eye
to what is readily apparent from a fair
reading of this record: Rosalyn Fountaine
is disabled from competitive full-time employment.
He noted that virtually every medical report paid tribute to the severity of the plaintiff’s psychiatric issues.
He detailed her extensive hospitalizations, suicide
attempts, and treatment. He faulted the ALJ for giv-

Congratulations to Attorney Peter Gorton of
Endicott for this great win.
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Another Treating Physician Rule Victory
In a recent decision from the U.S. District Court for
the S.D.N.Y., Magistrate Judge Robert Lehrburger
ordered a remand, finding the ALJ erred in giving a
treating physician’s opinion less weight than the
opinion of a consultative examiner. Reid v. Berryhill,
2019 WL 1284275 (S.D.N.Y. Mar. 20, 2019).
The Court found that throughout the opinion below,
the ALJ was conclusory and failed to identify evidence that would allow him to get around the treating
physician rule. The ALJ gave five reasons why he
did not follow the treating physician rule, none of
which the court found convincing.
First, the ALJ believed the plaintiff’s pain and fatigue
related to her diagnosis of lupus was only mild to
moderate, a finding that was not accurate. There was
nothing in the record to reflect that this was the opinion held by the treating physician at the onset of the
alleged disability. The ALJ improperly substituted
his own layperson opinion for the opinion of a medical professional.
Second, there were no current lab reports, which the
ALJ claimed undermined the plaintiff’s claims. The
Court found there was no reason to assume testing
would need to be done again, and it again faulted the
ALJ for submitting his own opinion instead of that of
a medical professional.

Third, because the treating physician did not address
cardiac problems that were in the record, his opinion
should not be controlling, according to the ALJ. The
Court did not find the ALJ’s reasoning compelling.
Since the treating doctor was a rheumatologist who
worked with joint diseases, it would be illogical for
him to discuss the cardiac issues.
Next, the ALJ attempted to characterize the treating
doctor’s and the consultative examiner’s opinions as
conflicting. However, neither the consultative examiner nor the ALJ cited to specific facts in evidence
that would make the treating physician’s opinion
invalid.
Finally, the ALJ claimed that because the treating
physician found both a disability and only minor issues with walking and standing, both opinions were
inherently impossible. The Court found this reasoning not compelling, since the disability diagnosis provided by the treating physician did not hinge on either walking or standing.
Congratulations to Michelle Spadafore of NYLAG
for her advocacy in this case, resulting in a most excellent outcome. Thanks to Albany Law student Alexandrea Nuwer for her summary of this decision.
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Persistence Pays Off
Attorney Allison Zaloba of the Legal Aid Society of
Northern New York (LASNNY) recently received a
fully favorable decision for her client, who has been
represented by LASNNY since 2012. It took three
LASNNY attorneys, an appeal to U.S. District Court,
a remanded hearing, another trip to the Appeals
Council, and a final third hearing, but justice finally
prevailed.
The client had filed an application for SSI benefits in
July 2011 and received an unfavorable decision in
March 2013. Following an Appeals Council denial,
LASNNY filed a complaint in the U. S. District
Court for the Northern District of New York. The
Office of General Council (OGC) offered a voluntary
Sentence 6 remand because the ALJ’s decision was
based on another individual’s medical records. On
remand, the client was again denied, but that decision
was remanded by the Appeals Council. Allison represented the client at a third hearing before a different
ALJ in May 2018.
Following the 2018 hearing, the ALJ sent out for
medical expert (ME) interrogatories. The first medical expert ignored and contradicted multiple sources
in the record. Allison requested a supplemental hearing to cross-exam the ME. But thanks to the work of

advocates Jennifer Karr, Mike Telfer, and Adam
DeFayette at the Empire Justice Center and LASNNY, this medical expert’s opinion was disqualified.
In fact, ME Didio was removed from the roster of
medical experts.
The ALJ sent interrogatories to a second medical expert who found the claimant disabled under multiple
Listings. The supplemental hearing, which would
have been the client’s fourth hearing, was canceled
the day it was to be held. The client received a fully
favorable decision in December 2018, in which the
ALJ found her disabled as of her application date.
The client received over $50,000 in SSI and SSP benefits retroactive to August 2011, and is in current receipt of benefits. LASNNY will also receive attorney fees under the Equal Access to Justice Act
(EAJA). Of note, LASNNY was able to claim fees
for administrative time on remand because the District Court remanded the case under Sentence Six of
42 U.S.C. 450(g). See Sullivan v. Hudson, 490 U.S.
877, 109 S.Ct. 2248, 104 L.Ed.2d 941(1989).
A job well done by all the advocates at LASNNY,
who did not give up on this case.
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No SSI in Puerto Rico Found Unconstitutional
A U.S. District Court Judge has ruled that the federal
government is violating the Constitution by prohibiting people who live in Puerto Rico from receiving
Supplemental Security Income (SSI) benefits. United
States v. Vaello Madero, 356 F. Supp. 3d 208 (D.
Puerto Rico 2019).
Many of us have encountered unfortunate clients in
Mr. Vaello-Madero’s situation. He had lived in New
York for almost thirty years. He was a U.S. citizen
collecting SSI disability benefits, which were directdeposited in his New York bank account. In 2013, he
moved to Puerto Rico and continued to receive his
SSI benefits, unaware that his relocation would affect
his entitlement. But in June 2016, he learned from
the Social Security Administration (SSA) that his
benefits had been discontinued and that he had been
overpaid from 2013 through 2016.
In 2017, the government filed a civil action against
Mr. Vaello-Madero to collect a $28,081.00 overpayment. After some legal skirmishes, the court agreed

with Mr. Vaello-Madero that the Social Security’s
Act exclusion of Puerto Rico from the SSI program
violates the equal protection guarantees of the Due
Process Clause. It rejected the government’s arguments, including claims that extending the program to
Puerto Rico would be too expensive, especially given
that Puerto Ricans do not pay income taxes, which
fund the program. The court relied, inter alia on
United States v. Windsor, in which the U.S. Supreme
Court found the Defense of Marriage Act (DOMA)
unconstitutional under the Equal Protection Clause.
The court, referring to Mr. Vaello-Madero, held that
Congress “cannot demean and brand said United
States citizen while in Puerto Rico with a stigma of
inferior citizenship to that of his brethren nationwide.” Whether the government will appeal this ruling remains to be seen, In the meantime, legislation
has been proposed by Rep. Jennifer Gonzalez-Colon
(D-PR-At Large) to extend SSI to Puerto Rico, the
U.S. Virgin Islands, Guam, and American Samoa.
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ADMISTRATIVE DECISIONS
Appeals Council Remands for Additional Evidence
As highlighted in the Social
Security Administration’s
(SSA’s) “waterfall chart” on
page 6 of this newsletter, the
Appeals Council only remanded 10% of the cases
that came before it in Fiscal
Year 2018. So Sonia Sterrett’s recent victory is especially sweet. Sonia, who is with the Legal Assistance
To Disabled program at Erie County Department of
Social Services, asked the Appeals Council to review
her client’s claim after the ALJ refused to accept evidence, citing the “five day rule.” See the January
2017 edition of this newsletter for more on SSA’s
changes to 20 C.F.R. §§ 404.935 & 416.1435, requiring claimants and representatives to submit evidence,
or inform SSA of evidence, five business days before
the hearing.

the records subsequent to the hearing but before the
decision was issued. But the ALJ refused to consider
the evidence, citing the five day rule. The Appeals
Council, in granting review of the ALJ decision,
found that the ALJ should have considered the evidence, as the representative informed the ALJ of the
records more than five business days prior to the
hearing.

Sonia had informed the ALJ within the proper time
frame that she was awaiting evidence from Erie
County Medical Center. As she explained, the facility
had been experiencing computer issues and the records were difficult to locate. She eventually submitted

Kudos to Sonia for convincing the Appeals Council to
uphold her client’s rights.

The Appeals Council also ordered the ALJ to reconsider her decision that she could not “disentangle” the
claimant’s substance abuse restrictions and limitations from those resulting from his other mental impairments, citing SSR 13-1p. It also found the ALJ
should have considered whether the claimant’s failure
to follow treatment recommendations was related to
his mental impairment. It ordered the ALJ on remand
to obtain, if warranted, a medical expert to evaluate
these issues.

Send Us Your Decisions!
Have you had a recent ALJ or court decision that you would like to see reported in an upcoming issue of the
Disability Law News?
We would love to hear from you!
Contact Kate Callery, kcallery@empirejustice.org and /or Louise Tarantino, ltarantino@empirejustice.org
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ALJ Finds Listing 12.08 Met
It is not easy to convince an ALJ that a client meets
or equals a mental impairment listing, and it is especially difficult to win under Listing12.08, Personality
and impulse-control disorders. Although many of our
clients suffer from either diagnosed or undiagnosed
personality disorders, ALJs often do not recognize the
diagnosis as causing disabling limitations. But Ellen
Rita Heidrick, an attorney at the Bath office of
LawNY, recently persuaded an ALJ that her client
met Listing 12.08.
Ellen provided the ALJ with a pre-hearing memo,
detailing her client’s treatment. She documented the
pervasive pattern of his distrust and suspiciousness of
others, disregard for and violation of the rights of others, instability of interpersonal relationships, excessive emotionality, and recurrent, impulsive behavioral
outbursts – all of which demonstrated his impulse
control disorder and satisfied the A criteria of Listing
12.08. Ellen pointed to many instances in the treatment notes documenting his agitation, anger, impulsive behavior, negative interactions with others resulting in law enforcement intervention, paranoia, perceived slights, rumination, and perseveration.

The ALJ agreed the claimant met the listing at the
beginning of the hearing before taking any testimony.
The ALJ adopted Ellen’s memo almost word for
word as his decision, finding marked limitations in
interacting with others; concentrating, persisting, or
maintaining pace; and adapting and managing oneself. Of note, the ALJ decided the claim under the
new opinion evidence regulations, finding the opinions of the consultative examiner and treating therapist “highly persuasive.” [See the January 2017 edition of this newsletter for more on the new regulations.] The ALJ also reopened a prior application, as
the initial denial was within one year of the second
application.
As Ellen noted, her client’s diagnosis, as is often the
case, made working with him challenging. Congratulations to Ellen for her sensitive representation. She
gathered excellent documentation and medical source
statements, and persuaded the ALJ to accept her argument.
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WEB NEWS
Oh Beautiful for Spacious Skies: ACCESS PASS Opens National Parks
Lifetime passes are available from the U.S. Park Service for citizens and permanent residents
who are permanently disabled. The pass is good at over 2000 sites and admits the owner and
travel companions for free with additional discounts on amenities, such as camping. To obtain
a free pass at a federal recreation site, present proof of citizenship or permanent residency
with documentation of your eligibility for VA, SSI or SSDI benefits. A physician’s statement
or a statement from a state agency is also acceptable. Passes are also available through the
mail by completing an application and submitting a $10 processing fee. https://www.nps.gov/
planyourvisit/passes.htm.

New Resource Clarifies State Medicaid Program Documents
A new overview from Commonwealth Medicine, a division of UMass Medical School, will help researchers, law and
aging, and disability network professionals understand the details of a state's Medicaid program. It can be difficult to
understand the complexity of a state's Medicaid program—programs vary substantially from state to state.
When running their Medicaid programs, states must follow federal Medicaid law and other requirements. Federal
Medicaid law is quite detailed and prescriptive, but also offers states paths toward greater flexibility. The Medicaid
overview is a blog post that compiles a set of documents that can be helpful in finding the details of a state’s Medicaid program. The resource provides an introduction to and examples of: Medicaid State plans, Medicaid State Plan
Amendments, Waiver Documents, and Center for Medicare and Medicaid Innovation guidance. https://
commed.umassmed.edu/blog/2019/01/08/deciphering-state-medicaid-programs?
eType=EmailBlastContent&eId=ec4003f9-4336-4a4c-b460-6911920c7dfe

Medicare “Extra Help” Chart Updated for 2019
With HHS’s release of the new federal poverty levels, the Medicare Rights Center (MRC) has updated its Extra Help
Chart. Please remember that Medicare beneficiaries who are enrolled in Medicaid or a Medicare Savings Program
can be deemed into Extra Help even if they do not otherwise meet the eligibility criteria. As of right now, the state
has not released the updated levels for MSPs, but MRC will update its MSP chart as soon as it does. http://
www.medicarerights.org/fliers/Help-With-Drug-Costs/Extra-Help-Chart.pdf http://www.wnylc.com/health/entry/61/

Electronic Financial Toolkit Available
The Consumer Financial Protection Bureau’s “Your Money, Your Goals,” a set of
financial empowerment materials designed for organizations that serve low-income
individuals, is now available electronically.
You can access the toolkit, interactive booklets, companion guides, and training
materials online at the link below. The electronic materials have auto-fill and autocalculating functionalities. You can also order printed versions of the materials in
English and Spanish free of charge. https://www.consumerfinance.gov/practitioner-resources/your-money-yourgoals/
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BULLETIN BOARD
This “Bulletin Board” contains information about recent disability decisions from the United States Supreme Court
and the United States Court of Appeals for the Second Circuit. These summaries, as well as summaries of earlier
decisions, are also available at www.empirejustice.org.
We will continue to write more detailed articles about significant decisions as they are issued by these and other
Courts, but we hope that this list will help advocates gain an overview of the body of recent judicial decisions that are
important in our judicial circuit.

SUPREME COURT DECISIONS
Astrue v. Capato, ex rel. B.N.C., 132 S.Ct. 2021 (2012)

Sims v. Apfel, 120 S. Ct. 2080 (2000)

A unanimous Supreme Court upheld SSA’s denial of survivors’ benefits to posthumously conceived twins because
their home state of Florida does not allow them to inherit
through intestate succession. The Court relied on Section
416(h) of the Social Security Act, which requires, inter
alia, that an applicant must be eligible to inherit the
insured’s personal property under state law in order to be
eligible for benefits. In rejecting Capato’s argument that
the children, conceived by in vitro fertilization after her
husband’s death, fit the definition of child in Section 416
(e), the Court deferred to SSA’s interpretation of the Act.

The Supreme Court held that a Social Security or SSI
claimant need not raise an issue before the Appeals Council in order to assert the issue in District Court. The Supreme Court explicitly limited its holding to failure to
“exhaust” an issue with the Appeals Council and left open
the possibility that one might be precluded from raising an
issue.

Barnhart v. Thomas, 124 S. Ct. 376 (2003)
The Supreme Court upheld SSA’s determination that it can
find a claimant not disabled at Step Four of the sequential
evaluation without investigation whether her past relevant
work actually exists in significant numbers in the national
economy. A unanimous Court deferred to the Commissioner’s interpretation that an ability to return to past relevant work can be the basis for a denial, even if the job is
now obsolete and the claimant could otherwise prevail at
Step Five (the “grids”). Adopted by SSA as AR 05-1c.
Barnhart v. Walton, 122 S. Ct. 1265 (2002)
The Supreme Court affirmed SSA’s policy of denying SSD
and SSI benefits to claimants who return to work and engage in substantial gainful activity (SGA) prior to adjudication of disability within 12 months of onset of disability.
The unanimous decision held that the 12-month durational
requirement applies to the inability to engage in SGA as
well as the underlying impairment itself.

Forney v. Apfel, 118 S. Ct. 1984 (1998)
The Supreme Court finally held that individual disability
claimants, like the government, can appeal from District
Court remand orders. In Sullivan v. Finkelstein, the Supreme Court held that remand orders under 42 U.S.C. 405
(g) can constitute final judgments which are appealable to
circuit courts. In that case the government was appealing
the remand order.
Shalala v. Schaefer, 113 S. Ct. 2625 (1993)
The Court unanimously held that a final judgment for purposes of an EAJA petition in a Social Security case involving a remand is a judgment “entered by a Court of law and
does not encompass decisions rendered by an administrative agency.” The Court, however, further complicated the
issue by distinguishing between 42 USC §405(g) sentence
four remands and sentence six remands.
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SECOND CIRCUIT DECISIONS
Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015)

Cichocki v. Astrue, 729 F.3d 172 (2d Cir. 2013)

The Court of Appeals remanded for consideration of a
retrospective medical opinion from a treating physician
submitted to the Appeals Council, citing Perez v. Chater,
77 F.3d 41, 54 (2d Cir. 1996). The ALJ’s decision was not
supported by substantial evidence in light of the new and
material medical opinion from the treating physician that
the plaintiff would likely miss four days of work per
month. Since the vocational expert had testified a claimant
who would be absent that frequently would be unable to
work, the physician’s opinion, if credited, would suffice to
support a determination of disability. The court also faulted the district court for identifying gaps in the treating physician’s knowledge of the plaintiff’s condition. Citing Burgess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008), the court
reiterated it may not “affirm an administrative action on
grounds different from those considered by the agency.”

The Court held the failure to conduct a function-byfunction analysis at Step four of the Sequential Evaluation
is not a per se ground for remand. In affirming the decision of the district court, the Court ruled that despite the
requirement of Social Security Ruling (SSR) 96-8p, it was
joining other circuits in declining to adopt a per se rule that
the functions referred to in the SSR must be addressed
explicitly.

Greek v. Colvin, 802 F.3d 370 (2d Cir 2015)
The court remanded for clarification of the treating
source’s opinion, particularly as to the claimant’s ability to
perform postural activities. The doctor had also opined that
Mr. Greek would likely be absent from work more than
four days a month as a result of his impairments. Since a
vocational expert testified there were no jobs Mr. Greek
could perform if he had to miss four or more days of work
a month, the court found the ALJ’s error misapplication of
the factors in the treating physician regulations was not
harmless. "After all, SSA's regulations provide a very specific process for evaluating a treating physician's opinion
and instruct ALJs to give such opinions 'controlling
weight' in all but a limited range of circumstances. See 20
C.F.R. § 404.1527(c)(2); see also Burgess, 537 F.3d at
128." (Emphasis supplied.)

Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013)
The Court held the ALJ improperly substituted her own lay
opinion by rejecting the claimant’s contention that he has
fibromyalgia despite a diagnosis by his treating physician.
It found the ALJ misconstrued the treating physician’s
treatment notes. It criticized the ALJ for relying too heavily on the findings of a consultative examiner based on a
single examination. It also found the ALJ improperly substituted her own criteria for fibromyalgia. Citing the guidance from the American College of Rheumatology now
made part of SSR 12-2p, the Court remanded for further
proceedings, noting the required finding of tender points
was not documented in the records.
The Court also held the ALJ’s RFC determination was not
supported by substantial evidence. It found the opinion of
the consultative examiner upon which the ALJ relied was
“remarkably vague.” Finally, the court agreed the ALJ had
erred in relying on the Grids to deny the claim. Although it
upheld the ALJ’s determination that neither the claimant’s
pain or depression were significant, it concluded the ALJ
had not affirmatively determined whether the claimant’s
reaching limitations were negligible.
Talavera v. Astrue, 697 F.3d 145 (2d Cir. 2012)

McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014)
The Court of Appeals for the Second Circuit found the
ALJ’s failure to incorporate all of the plaintiff’s nonexertional limitations explicitly into the residual functional
capacity (RCF) formulation or the hypothetical question
posed to the vocational expert (VE) was harmless error.
The court ruled that “an ALJ's hypothetical should explicitly incorporate any limitations in concentration, persistence,
and pace.” 758 F.3d at 152. But in this case, the evidence
demonstrated the plaintiff could engage in simple, routine
tasks, low stress tasks despite limits in concentration, persistence, and pace; the hypothetical thus implicitly incorporated those limitations. The court also held that the
ALJ’s decision was not internally inconsistent simply because he concluded that the same impairments he had
found severe at Step two were not ultimately disabling.

The Court of Appeals held that for purposes of Listing
12.05, evidence of a claimant’s cognitive limitations as an
adult establishes a rebuttable presumption that those limitations arose before age 22. It also ruled that while IQ
scores in the range specified by the subparts of Listing
12.05 may be prima facie evidence that an applicant suffers from “significantly subaverage general intellectual
functioning,” the claimant has the burden of establishing
that she also suffers from qualifying deficits in adaptive
functioning. The court described deficits in adaptive functioning as the inability to cope with the challenges of ordinary everyday life.
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END NOTE
How to Focus on “Deep Work”
How many of you, while reading this newsletter,
have any number of windows and emails opened at
the same time on your computer? How frequently
do you switch from one to the other? How do you
avoid all these distractions and actually focus on
“deep work”?
“Deep work” is a concept created by Cal Newport,
author of “Deep Work: Rules for Focused Success
in a Distracted World,” and “Digital Minimalism.”
In a recent interview in the New York Times, Newport described “deep work” as the activity of focusing without distraction on a cognitively demanding
task. To do so, there must be zero distractions.
Every time you switch your attention from one
thing to another, you create what psychologists
term “attention residue.” Attention residue reduces
your cognitive capacity for a significant amount of
time. In other words, constant “quick checks” of
various devices and in-boxes can leave you in a
state of persistent attention residue.
Newport offers four rules to avoid attention residue. First, work deeply. According to Newport, you
should not wait for periods of free time, or when
you find yourself in the mood to concentrate. Ra-

ther, you need to block off - and guard - time on
your calendar for deep work, just as you would for
a meeting or appointment.
Second, “embrace boredom.” Newport recommends training yourself to concentrate by exposing
yourself to boredom. If you always turn to your
phone for entertainment at the slightest hint of
boredom, your brain will develop a Pavlovian connection between boredom and stimuli. When you
need to think deeply, which might seem boring at
first, your brain won’t be able to tolerate it.
Third, “quit social media.” Or at the very least, be
intentional and selective. Avoid a digital life cluttered with distractions. Finally, “drain the shallows.” Minimize administrative tasks such as answering emails tasks that don’t require uninterrupted concentration. But per Newport, don’t think of
shallow work as bad; rather, recognize that deep
work is so valuable you have to make room for it.
Now, about all those answered emails….

